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Order

1
Claim dismissed.

2
Order on the Counterclaim.

3
Accordingly I order the Applicant to pay the Respondents the sum of $65,600.00 with interest of $3,250.00 and costs of $15,735.00.

SENIOR MEMBER D. CREMEAN

	APPEARANCES:
	

	For the Applicant
	No appearance

	For the Respondents
	Mr C. Gilligan of Counsel


Reasons

1 I am satisfied the Applicant knows of the proceedings this day.  A letter dated this day and faxed from Thexton Lawyers states: “We refer to the hearing listed for today.  Please be advised our client has instructed that it does not have any representatives available to enter an appearance and our firm further is not instructed to appear”.

2 I am satisfied also, as foreshadowed in that letter, that the Applicant has, indeed, failed to appear or be represented.

3 Having perused documents on file, I am satisfied it is proper and just for me, in such circumstances, to proceed to dismiss the application.  I do so, accordingly.

4 I am satisfied also, though, that I may proceed to hear and determine the Counterclaim despite the absence of the Applicant or anyone representing it.

5 I have heard sworn evidence from both Mr and Mrs Bauer.

6 Both witnesses – the Respondents – impressed me as truthful, honourable people.  I am persuaded I should accept their evidence in its entirety.

7 Doing so, I find in their favour, therefore, on the Counterclaim.
8 I accept as accurate the Witness Statement, in particular, of Mr Bauer.

9 In brief it seems to me that both he and his wife have been misled and deceived by various misrepresentations and falsehoods on the part of the Applicant over a substantial period of time.  They purchased a house to be transported to Woodend where it was left to deteriorate and rot.  In the end Mr Bauer was forced to work on it himself over weekends and in his spare time.  He and his wife and their small daughter in the meantime were forced to live in his parents’ house.  The idea had been for them to live in their newly re-constructed home.  To this point that has not been possible.  Much heartache and disappointment has been caused.  Much loss has been suffered.

10 I am satisfied I should order in favour of the Respondents on the Counterclaim in the sum of $65,600.00.

11 This represents - $15,000.00 labour by Mr Bauer (or on his behalf); $14,200.00 materials; $1,400.00 expenses such as landscaping.  It represents also a further sum of $10,000.00 which I allow for contractual disappointment ($5,000.00 for Mr Bauer and $5,000.00 for his wife).  The contract with the Applicant I accept was signed by him – on his behalf and on behalf of his wife.  Yet for the last 5 years or so I consider they have lived out a nightmare due to the activities of the Applicant in breach of contract.  A modest amount which I allow each of them is $1,000.00 per year for each of those years.
12 Further the order for $65,600.00 includes an amount I consider I should order they be refunded.  They paid the Applicant the sum of $47,000.00.  Yet, apart from the basic house itself and transportation services, they got no value, I am satisfied, for their money.  Truthfully they say due allowance should be made for those and I shall accept what they say and the amounts they say they should allow.  I allow $12,000.00 for the house and $10,000.00 transportation costs.  I subtract $22,000.00 accordingly.  I am left with $25,000.00 as wasted expenditure – completely wasted money.

13 These figures total $65,600.00.

14 I allow interest in the sum of $3,250.00 (calculated at 10% over 6 months).

15 I consider it fair to depart from s109(1) of the Victorian Civil and Administrative Tribunal Act 1998, having referred to s109(3), to order the Applicants to pay the costs of the Respondent in the sum of $15,735.00 (which includes a modest fee of $1,500.00 for Counsel for this day).

16 I order accordingly.

SENIOR MEMBER D. CREMEAN
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