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Order

1
I order Mr B. Clune to compensate the Respondents in the sum of $2,200.00 by 12.00 p.m. on 3 December 2007.

2
I adjourn further hearing before me to 4 December 2007 commencing at 10.00 a.m. at 55 King Street Melbourne.

3
I require the sum referred to in (1) to be paid as ordered before the proceeding is continued with except that, if such sum has not been paid as ordered, the counterclaim will proceed on the adjourned date.

	SENIOR MEMBER D. CREMEAN
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	For the Applicant
	Mr B. Clune, director

	For the Respondents
	Mr D. Pumpa of Counsel


Reasons

1 I gave leave to the Applicant Company to be represented by Mr Brendan Clune, its director, in this case.

2 He has conducted the case on behalf of the Applicant in consequence.

3 Application is made by the Respondents for costs against him under s109(4) of the Victorian Civil and Administrative Tribunal Act 1998 which reads as follows:

If the Tribunal considers that the representative of a party, rather than the party, is responsible for conduct described in sub-section (3)(a) or (b), the Tribunal may order that the representative in his or her own capacity compensate another party for any costs incurred unnecessarily.
4 This application was foreshadowed at the conclusion of the hearing on 18 November 2007 and I addressed Mr Clune on s109(5) indicating he should be prepared to deal with the application this day.
5 The application has been renewed this day and opposed by Mr Clune.

6 It is submitted there is conduct under s109(4) in reliance on s109(3)(b) with reliance also being placed on s109(3)(a)).

7 I summarize the arguments of the Respondents as these: the Applicant failed to keep the Tribunal properly informed regarding the availability and order of witnesses (necessitating the interposition of the Applicant’s witnesses in the course of the Respondents’ evidence); the Applicant has engaged in lengthy and unnecessary cross-examination.

8 I am not satisfied the former of these (failing to keep the Tribunal properly informed) has any bearing on s109(3)(b) or (a).  At worst it is a discourtesy.
9 I am satisfied, however, as to the latter.  In more detail the Respondents submit cross-examination has seemed to lack point; or preparation; and has involved number of questions on points not seriously in issue; cross-examination has gone far beyond the contents of the Respondents’ Witness Statement and has been based little on what is contained therein. The Witness Statement (intended to reduce the cost of proceedings) has in those circumstances failed to achieve its objective.

10 I agree with the Respondents in all these matters.  I take into account that Mr Clune is not legally trained (and I make some allowances for that) and that cross-examination can be sometimes lengthier than expected as is properly conceded.

11 However, the Applicant has chosen to have Mr Clune represent it rather than it being legally represented and there is only ever an opportunity to have a “reasonable” opportunity to cross examine under s102.

12 This was set down for a 3 day hearing.  This is now its fifth day – 2 half day hearings included.  Mr Clune commenced cross-examining Mr Rattle on Monday afternoon.  A further day must be scheduled (4 December 2007).
13 I consider he has exceeded his reasonably opportunity to cross-examine.  His questions mostly have been lacking point and relevance; or have been vague and rambling and slowly delivered; or have been impossible to answer for a witness careful to be telling the truth.  The transcript will justify this.
14 I offered Mr Clune at 3.15 p.m. yesterday an opportunity (of 10 minutes) to prepare a list of questions he might still wish to ask.  He took up to 20 minutes to produce the points attached to these reasons.  Those points are not questions.
15 I consider cross-examination has mostly been a time wasting exercise.  I have gained no help out of it.  I think there has been a degree of wilfulness on Mr Clune’s part I should add.
16 In reply Mr Clune argues Mr Rattle has been long-winded and irrelevant in his answers.  I cannot agree.  He is a very precise man.  His answers, if lengthy at times, have been caused by the nature of the questions asked.
17 I accept the submission there is conduct in s109(3)(b).  As a result the Respondents have been unnecessarily disadvantaged in any event under s109(3)(a).  In either case s109(4) operates in my view.
18 It is submitted the hearing has been extended by at least a further day. That is conservative but I agree with it.

19 I allow the costs of one day’s fees.

20 I order Mr Clune to pay the Respondents the sum of $2,200.00 – the cost for the Respondents to be represented for the whole of this day by Counsel and not merely half the day.  But even if I should take it as only half, I consider yesterday afternoon was wasted as well – which is a half day in itself.

21 I add such fee seems modest and reasonable.

SENIOR MEMBER D. CREMEAN
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