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Order

1 Adjourned to further hearing 2.15 pm, 7 November 2007 to consider applications by the first respondent for orders in terms of its application for directions and orders dated 19 September 2007 together with an application by the first respondent for the summary dismissal of the balance of the proceeding pursuant to Section 75 of the Victorian Civil and Administrative Tribunal Act.
2 The title of the proceeding is amended so as to show Victorian Managed Insurance Authority as first respondent in lieu of Housing Guarantee Fund Limited.

3 Costs reserved.
	M.F. Macnamara
Deputy President
	
	


Note:
The applicant was warned that no further adjournment of the above applications was likely to be granted.
	APPEARANCES:
	

	For Applicant
	Mrs Sheehan in person

	For Respondents
	Mr Powell of Counsel


Reasons

1 This proceeding relates to building work that was undertaken now many years ago.  It was the subject of a guarantee issued by Housing Guarantee Fund Limited under the terms of the House Contracts Guarantee Act 1987.  I have not been taken back through the details of the dispute.  It is reasonable to infer, even though I have not seen the guarantee, that the guarantee was in the form approved under the statute and that a claim was made under its terms within any relevant time limit.  This eventually led to the present proceeding in which Housing Guarantee Fund Limited and Wortley Constructions Pty Ltd, now in liquidation were respondents.  Wortley Constructions Pty Ltd was the builder.  The responsibilities of Housing Guarantee Fund Limited have now been taken over by Victorian Managed Insurance Authority which either has been by order of the Tribunal substituted as the first respondent or was intended to be so substituted.  The matter has a lengthy history within the Tribunal being now some five years old.  It seems that there have been a number of mediations and other alternative dispute resolution procedures undertaken.  The matter has been struck out and reinstated it seems at least once and now so far as I can make out, once again stands struck out.  This latest strike out was upon the footing that the second respondent Wortley Constructions Pty Ltd would undertake certain works.  As it is however, Wortley did not undertake those works and being in liquidation  there is now no reason to suppose that anything further can be hoped for from Wortley.
2 Section 7 of the House Contracts Guarantee Act 1987 provides in sub-section (4):

The maximum liability of the approved guarantor under a guarantee is $40,000 or any larger sum that is prescribed for the purposes of this sub-section.

3 So far as can be made out no larger sum has ever been prescribed.
4 The first respondent, Victorian Managed Insurance Authority colloquially known as VMIA therefore says its liability is capped at some $40,000.  Mrs Sheehan however who is the owner and claimant in the present proceeding says that a quotation for rectification costs exceeding $113,000 would not adequately rectify her house.  She says that she is entitled to relief which will put the house in the state which it should have been had it been properly constructed.  She says that she has been without a house for some six years and at times has had to live in a garage.  At other times she has had to resort to public conveniences in lieu of proper lavatory facilities in her home.  She has taken her grievances to every ear and authority that she can think of.  She has a complaint about the handling of her claim by VMIA now pending with the Ombudsman of the State of Victoria.

5 VMIA’s position is that the present proceeding once it offers to pay the maximum $40,000 liability to which it can be exposed under the guarantee is a vain proceeding.  Mr Powell who appears for VMIA says that on his instructions this claim is the last claim still outstanding with respect to guarantees issued under the 1987 Act and it is a sore irritation and embarrassment to his client.  It continues to cost the expenditure of money by the authority to no purpose at all.  Accordingly, VMIA has filed an application seeking that the proceeding be dealt with as one under Section 13(3) of the House Contracts Guarantee Act 1987 which provides for disputes between VMIA and claimants under 1987 statute guarantees in certain circumstances to be treated as review proceedings in the Tribunal.  He seeks an order that VMIA pay $40,000 into the Domestic Builders Fund established under Section 124 of the Domestic Building Contracts Act 1985:

Pending resolution of the dispute between the applicant and the first respondent.

6 The application for orders also seeks an order that there be ‘liberty to apply’.
7 In making his application Mr Powell seeks to go further than the written application for directions and orders.  He seeks a further order that the payment into the fund having been made, the proceeding be otherwise dismissed or struck out.  He relies on Section 75 of the Victorian Civil and Administrative Tribunal Act 1998 which authorises the Tribunal summarily to dismiss or strike out proceedings which are found to be frivolous, vexatious, misconceived or otherwise an abuse of process.  Mr Powell says that a proceeding which is inherently incapable of achieving anything must be regarded as falling within the category of misconceived and an abuse of process, hence he submits that the matter should be terminated.

8 For her part, Mrs Sheehan says that she has had relatively little notice of this proceeding.  She says it is supported by a very lengthy affidavit from a deponent on behalf of VMIA setting out the lengthy history of the proceeding extending to some 55 paragraphs and having a large number of exhibits.  Mrs Sheehan says she has been staying up to the early hours of the morning or even later trying to deal adequately with the detail of this affidavit and has simply run out of time.  She says the matter should be adjourned.  She says it should be adjourned to await the outcome of her complaint to the Ombudsman.  It should also be adjourned to await the result of an application that she has made to the Public Interest Law Clearing House, known colloquially as PILCH for pro bono assistance in the prosecution of her claim.  In those circumstances she says it would be unfair to make the orders now which Mr Powell seeks in circumstances where she has been unable for the reasons explained to make an effective response to the application to have the proceeding summarily dismissed.
9 These applications and counter applications provide an unpalatable choice to the Tribunal.  On the face of it the argument put by Mr Powell that $40,000 is the maximum liability for VMIA under the guarantee appears to be an accurate account of the effect of the statutory guarantee.  Mrs Sheehan has drawn attention to an offer of some $55,000 made by VMIA simply to resolve the matter.  Mr Powell says that $15,000 additional payment was, he did not use these actual words, effectively nuisance money in so far as it exceeded the statutory liability.  Having regard to the history and the non-acceptance of that offer which he says was kept open for an extended period of time and reiterated more than once, that offer is no longer current, is withdrawn and cannot now be accepted.  Mr Powell therefore appears to be correct in saying that this proceeding can achieve nothing beyond what VMIA is now prepared to do which is either give $40,000 directly to Mrs Sheehan or put $40,000 into a suspense fund leaving that amount available to her if and when she should desire to access it.
10 Against that we have the contention put by Mrs Sheehan that she has simply not had the opportunity adequately to prepare, nor had the opportunity to arrange pro bono legal representation.  Suppose hypothetically that I accept VIMIA’s contention that this proceeding in so far as it asks for amounts in excess of $40,000 cannot succeed, cannot achieve anything.  How can it be just or sensible to enable it to go on?  On the other hand if I take that view, I have the unpalatable choice of an applicant saying that she has been forced to argue a point where she is not ready.  She has not had the opportunity to obtain legal advice.  The considerations are finely balanced, I think but what brings me reluctantly to favour the adjournment route rather than making the orders sought by the Authority is this.  Whilst earlier letters have mentioned an application for summary dismissal of the proceeding aside from the payment of $40,000 either to Mrs Sheehan or into a suspense account, in fact the application which brings us here today does not so state.  Indeed in so far as it asks that the $40,000 reside in the Domestic Builder’s Fund ‘pending resolution of the dispute between the applicant and the first respondent’ and further seeks to reserve liberty to apply, it proceeds upon the opposite premises, namely that this proceeding will carry on in some form.  In those circumstances even if Mrs Sheehan were represented by legal practitioners they would I think, complain that bringing an application under Section 75 now would be unfair and contrary to natural justice not having been the subject of proper notice.  The fact that such an application may have been merely threatened in the past does not make up for the fact that no notice of its actually being made today was given until I rather vincled the point out of Mr Powell by asking how it was that the present orders as sought could bring the dispute to an end.
11 Acceding then to the adjournment application I asked myself what will happen then.  For the moment I am unable to perceive how Mrs Sheehan will be able to make good a legal as distinct from a moral claim to any amount exceeding $40,000.  It may be that the matter will be referred by PILCH to some legal practitioner who has a more active imagination than I possess; but for the moment the diagnosis made by Mr Powell that this proceeding ultimately cannot go anywhere beyond $40,000 appears to me with respect to be a correct diagnosis.

12 Mrs Sheehan refers to and relies upon procedures which have been adopted by VMIA under Section 13 of the House Contracts Guarantee Act 1987.  Those procedures VMIA is authorised to adopt subject to the authority of the Minister by Section 13 of the Act.  The procedures are exhibited to the affidavit in support sworn today and nowhere do they mention the $40,000 limit.  They speak of VMIA considering and if appropriate, accepting quotations for rectification work.  Mrs Sheehan says that since there is no mention of the liability cap in those procedures implicitly I suppose, that liability cap is somehow disposed of.  I have difficulty seeing how as it were by a side wind so fundamental a point as the liability cap under the guarantee can possibly have been changed.  Again, maybe someone from PILCH will be able to argue differently but for the moment I cannot see how it can be.
13 The bottom line therefore is that having acceded to an adjournment application now this matter cannot be simply adjourned and adjourned and adjourned on the basis that if you will something may turn up.  Having acceded to one adjournment application I propose noting in my order that no further adjournments ought to be granted beyond the period of the present adjournment.
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