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Order

1. In addition to my order of 23 November 2005 it is ordered that the Respondent pay the Owners a further $3,587.56 being the amount subject to the question of error plus interest.

2. The Respondent must pay to the Applicants their costs of the proceeding on County Court Scale D on a party/party basis up to and including 24 December 2004 and thereafter on a solicitor/client basis. Such costs are to be negotiated by the parties. In default of agreement such costs to be assessed by the principal registrar pursuant to s111 of the Act.

3. The Tribunal certifies for the Applicants’ Counsel in relation to the preparation of pleadings, affidavits, witness statements, witness submissions, reasonable preparation and attendance at the hearing on 18-22 July 2005, 29 July 2005 and 23 November 2005 at the rate of $2,000.00 per day.

4. The Tribunal certifies for Mr Hargreaves, Mr Mudge and Mr Bonaldi, including the preparation of reports and witness statements and the giving of evidence at the hearing on 18-22 July 2005.

	SENIOR MEMBER M. LOTHIAN


	APPEARANCES:
	

	For the Applicants
	Mr Settle of Counsel

	For the Respondent
	Ms Turner of Counsel


Reasons
1 On 29 September 2005 the Tribunal ordered that the Respondent, Edward John Lowe t/as Urbane Builders (“the Builder”) pay the Applicants, Michelle and Justin Ryan (“the Owners”) $70,193.57 forthwith.  The Builder’s cross claim was dismissed and costs and interests were reserved with liberty to apply.  On 24 October 2005, Solicitors for the Owners wrote to the Tribunal seeking review of the decision on the basis that there were apparent errors in the decision being errors arising from an accidental slip or omission and a material miscalculation of figures.  They also indicated that they intended to make an application for costs.

2
The matter came before me on 23 November 2005 and on that day it was agreed that there is an error in the calculation.  It was conceded on behalf of the Builder that the amount owed to the Owners was at least $58,809.75.  In consequence substitute orders were made requiring the Builder to pay that amount by 7 December 2005, reserving the Tribunal’s decision regarding any corrections under the slip rule, interest and costs, providing that interest would be payable for the period from 23 November 2005 to 7 December 2005 and providing that the costs of this costs hearing are costs in the cause.

CORRECTING MISTAKES

3

Section 119 of the Victorian Civil and Administrative Tribunal Act 1998 provides in part:




“(1)

The Tribunal may correct an order made by it if the order contains –







(a)

a clerical mistake; or







(b)

an error arising from an accidental slip or omission; or
(c)

a material miscalculation of figures or a material mistake in the description of any person, thing or matter referred to in the order;




…




(2)

The correction may be made –







(a)

On the Tribunal’s own initiative; or







(b)

On the application of a party in accordance with the rule”.

4.

Orders made under this section of the Act are sometimes referred to as “slip rule orders” and differ from those which are made under section 120 which permits reopening an order on substantiative grounds.  It is clear that there have been some arithmetic errors in the determination of 29 September 2005 and that the correction of such orders is what is contemplated by the drafters of section 119.

5.

There are however two other classes of alleged errors which have been raised on behalf of the Owners and the Builder.  The Owners allege that there have been certain errors in determining whether variations should be allowed to the Builder in accordance with the decision that has been made.  The Builder alleges that there is an error concerning the calculation of delay costs.  

6.

The first consideration is whether these are matters which should be considered under s.119, or whether the Tribunal is functus officio regarding them, therefore leaving the rectification of any substantiative errors to possible appeal to the Supreme Court.

7.

In the second edition of the annotated VCAT Act, the learned author Pizer says at page 412:


“In Riga v Peninsular Home Improvements [2000] VCAT 56 the VCAT confirmed that the operation of the slip rule is “very wide indeed”.  According to the VCAT, the test as to whether a mistake of omission was accidental is this, if the matter had been drawn to the Tribunal’s attention, would the correction have been made at once?”
8.

Nevertheless the scope of the slip rule is not unlimited: Re Stahle and Camberlea Properties Pty Ltd [2000] VCAT 1883.  In that case the VCAT made the following observations about the scope of the rule:


“The slip rule in terms permits to be corrected an error in a judgement or order arising from an accidental slip or omission.  An error in a judgement or an order which is the product of a deliberate decision is not within the rule”.

9.

I am also assisted by the decision of the Tribunal in Koromilas v Housing Guarantee Fund Ltd [2005] VCAT 1101, however in circumstances where both parties have sought to correct similar alleged errors, both parties have had copies of the others’ primary submission before the hearing and both parties attended the costs hearing I am inclined, in this case, to give further consideration to the alleged errors and whether they are matters that can be dealt with under s119.  
· Owners’ allegation that certain variations should not have been allowed to the builder
10.
Mr Settle submitted on behalf of the Owners at paragraph 27 of the Applicants’ cost submission that the statement that the Tribunal was following the reasoning in Pratley Constructions v Racine [2004] VCAT 2035 “refers not only to approval of the particular variation but approval of the costs of the variation”.

11.
While consistency between Tribunal decisions is desirable, Tribunal decisions are not binding.  I followed the decision of Senior Member Young that the amount of $200.00 was “significant” and that the Builder is entitled to the reasonable cost of each claim to variation which the Builder approves was discussed with and approved by the Owners.  I did not follow his decision further and require the Builder to establish that the cost of each such variation had been approved.  Referring to the words of Mr Pizer quoted above, this is not one of those matters where, if it had been drawn to my attention, a correction would necessarily have been made either at once or at all.
12.
Regard was had to the question of whether variation 16 on page 7 of the Reasons was the same as the claimed refund for variation number 9 which is on page 11 of the Reasons. On balance it appears they did not relate to the same work. Variation 16 related to a wall to the west of the garage; variation 9 to the planter box to the east of the garage.
· The Commencement of the Building Period

13. Paragraph 97 of the Reasons commenced: 
“In her final submission, Ms Turner said that the building period did not start to run until the later of 23 July [which was the date written into the contract] or 14 days from the date of the building permit, but that is not what clause 8.1 provides.  The words “the later” do not appear there.”  
14.
As Ms Turner pointed out in the Builder’s outline of submissions for the costs hearing, clause 8.1 of the building contract provides:



“Subject to the provisions of clause 4.4 the Builder will:

(i)

commence the works on the date (if any) specified in item 9.1 of the Appendix; or

(ii)

will do everything that is reasonably possible for the Builder to do to ensure that the works will start as soon as possible within (14) days of receipt by the Builder of … all necessary building and/or planning permit …




whichever shall be the later of (i) or (ii) above”.

15.
This is a mistake which has arisen out of my misreading of the contract and which would have been corrected at once if it had been drawn to my attention.  It follows therefore that the date for commencement was 14 days after 18 August 2003, or 1 September 2003, and that the date for completion was therefore 26 April 2004. In substitution for the amount of $3,892.82 for liquidated damages, liquidated damages for 9 weeks and 2 days is allowed at $2,286.00.

Contract Reconciliation
16.
In substitution for paragraph 105 of the Reasons of 29 September 2005, the Contract reconciliation is as follows:
Contract Sum:










$309,500.00

Variation additions








$  11,630.00

Variation credits









($   4,945.00)


















$316,185.00

Variations allowed in decision




$    2,560.00
Variation credits in decision





($   4,157.00)
Adjusted contract sum







$314,588.00
Less payments by Owners






$302,017.00

Balance due to Builder







$  12,571.00
Amount to be paid by Builder for defects
$  66,248.75

Disconnection and reconnection of heating
$       132.00

Liquidated damages








$    2,286.00

Damages instead of rectification




$    5,000.00

Balance due by Builder






$  73,666.75
Balance owing to Owners






$  61,095.75
Less amount ordered to be paid 
on 23 November 2005







$  58,809.75
Additional amount to be paid:




$    2,286.00
COSTS

17.
Section 109 of the Victorian Civil and Administrative Tribunal Act 1998 starts with the assumption that parties will bear their own costs and then makes exceptions to that rule.  The section provides in part:

(2)
At any time, the Tribunal may order that a party pay all or a specified part of the costs of another party in a proceeding.

(3)
The Tribunal may make an order under sub-section (2) only if it is satisfied that it is fair to do so, having regard to –








…

(d)
the nature and complexity of the proceeding;

(e)
any other matter that the Tribunal considers relevant”.

18.
The matters in dispute between the parties have been many and complex.  The hearing was over 5 days long and the amount awarded to the Owners is significant.  Further, the Builder denied all claims until on the 4th day of the hearing, after a question from the Tribunal and the suggestion that it would be appropriate for the Builder to obtain advice from his lawyers, a number of admissions were made.   It is found that the Builder’s failure to make the submissions earlier, and certainly before the hearing commenced, amounts to conduct which unnecessarily and unreasonably prolonged the time spent in hearing. In this case these facts would be sufficient, even without any other considerations, to justify an order for costs in favour of the Owners.  
19.
The Owners made a settlement offer to the Builder on 24 December 2004 which was headed “Without Prejudice Settlement Offer pursuant to Part 4, Division 8 of the Victorian Civil and Administrative Tribunal Act 1998”.
20.
The offer provided as follows:

“1.1
The Applicants hereby make a Settlement Offer in respect of the claims made by them against the Respondent in this proceeding and to settle the matters in dispute between them and the Respondent including the Respondent’s cross-claim dated (the cross-claim). [sic] 
1.2 
The Applicants will accept from the Respondent the sum of $25,000.00 inclusive of interest and costs (the settlement sum) in full and final settlement of the Applicants’ claim against the Respondent and the Respondent’s cross-claim against the Applicants.

1.3
Upon payment of the settlement sum the Applicants will consent to orders being made at the Tribunal that these proceedings including the cross-claim be struck out with no order as to costs.

1.4
The settlement sum is to be paid to the Applicants by the Respondent on on or before a period of 7 days after receipt by McMahon Fearnley, the solicitors for the Applicants of the signed notice of acceptance referred to s114 (6) of the Victorian Civil and Administrative Tribunal Act 1998 [sic] 

1.5
This settlement offer is made in accordance with sections 112, 113 and 114 of the Part 4, Division 8 of the Victorian Civil and Administrative Tribunal Act 1998 and is open to be accepted for a period of 21 days after the date of service”.  
21.
The covering facsimile from the Owners’ solicitors to the Builder’s solicitors includes the message: 
“We enclose by way of service Settlement Offer made pursuant to Part 4, Division 8 of Victorian Civil and Administrative Tribunal” [sic]
22.
While offers to which s112 respond are to be encouraged, the Tribunal notes its concern that such offers should not be served at a time when the Builder’s solicitors could already have shut their doors for Christmas Eve and the document could have been overlooked until the date for acceptance had passed, as it would appear that date was 14 January 2005.  Nevertheless, this is not a matter which has been raised on behalf of the Builder, therefore it is assumed that the offer was considered and acted upon within time. Further, it is noted that a mediation had taken place between the parties two days before the Owners’ settlement offer was served, which explains its timing.
· Efficacy of the Offer

23.
It is submitted for the Builder that he lacked material upon which to make a reasonable decision about whether to accept the offer, at the time when the offer, described in the Builder’s outline of submission as a “Calderbank letter”, was served.  In particular I note the submission at paragraph 27 that “in the present case, no particulars as to quantum were ever served save that a claim for liquidated damages was made for $3,892.82”.  However it is accepted that the Owners obtained a quotation for repair from Nue Mode dated 20 December 2004 which, according to the affidavit of Ms Persa Gougoulas of 7 November 2004 was served on the Builder’s solicitors by facsimile on or about 21 December 2004.  The quotation was for a total of over $70,000.00 and did not include any amount for efflorescence or liquidated damages.  In these circumstances, it is found that the offer is one to which s112 responds, and it is found that, in the words of S112(1)(d) the orders made by the Tribunal, even without consideration of interest and costs, are not more favourable to the Builder than the offer.
24.
It has been correctly stated by Ms Turner that an offer in accordance with s112 does not bind the Tribunal to order costs in favour of the party making the offer because sub-section 2 provides in part that “Unless the Tribunal orders otherwise* a party who made an offer referred to in sub-section 1 (a) is entitled to an order that the party who did not accept the offer pay all costs incurred by the offering party after the offer was made”. 

25.
Had the Builder succeeded in convincing me that he did not know and had no reason for knowing the approximate quantum of the claim, there may well have been a reason for the Tribunal to order otherwise in this case, but this does not reflect the facts of this matter.

· Scale of Costs

26.
It is submitted on behalf of the Owners that the Builder should pay indemnity costs from the date upon which the offer was made.  It was submitted on behalf of the Builder that any order for costs should be on a party/party basis only, or alternatively, on a solicitor/client basis.  In particular, Ms Turner referred me to Australia’s Country Homes Pty Ltd v Vasiliou unreported of 5 May 1999 and Re Hanly v Transport Accident Commission [2002] VCAT 420 where, she said, “the Tribunal decided that, “all costs” meant solicitor/client costs and not indemnity costs”. I also note the decision of Nettle JA in Pacific Indemnity Underwriting Agency Pty Ltd v Maclaw No 651 Pty Ltd [2005] VSCA 165 at [91]: “I also agree … that where an order for costs is made in favour of a successful party in Domestic Building List proceedings, the costs should ordinarily be assessed on a party/party basis …  Of course there may be occasions when it is appropriate to award costs in favour of a successful claimant in Domestic Building List proceedings on an indemnity basis.  But those occasions will be exceptional …” It is noted that His Honour was considering the meaning of the expression “reasonable legal costs” in the context of costs that may be recovered from an insurer under a builder’s warranty policy.
27.
In a matter such as this, where I have already indicated that an order for costs in favour of the Owners is appropriate, to award party/party costs only would deprive such settlement offers of their efficacy.  

28.
While the Tribunal’s discretion regarding awarding of costs is unfettered, I am guided by the decision of Judge Bowman in Hanly. The Builder must therefore pay the Owners’ costs of the proceeding on County Court Scale D on a party/party basis up to and including 24 December 2004 and thereafter on a solicitor/client basis. Such costs are to be negotiated by the parties. In default of agreement such costs to be assessed by the principal registrar pursuant to s111 of the Act.
Counsel’s time

29.
In accordance with the order sought by Mr Settle, the Tribunal certifies for Counsel in relation to the preparation of pleadings, affidavits, witness statements, witness submissions, reasonable preparation and attendance at the hearing on 18-22 July 2005, 29 July 2005 and 23 November 2005 at the rate of $2,000.00 per day.

Experts

30.
The Owners have sought an allowance for experts including the Boston Group which did not provide sworn evidence to the Tribunal.  The fees of the Boston Group are not allowed.  The Tribunal certifies for Mr Hargreaves, Mr Mudge and Mr Bonaldi, including the preparation of reports and witness statements and the giving of evidence at the hearing on 18-22 July 2005.

Interest

31.
In accordance with the submission of the Owners and the reply by the Builder, it is appropriate that interest at the penalty interest rate should be paid by the Builder, on the sum of $61,095.75 from 29 September 2005 until 7 December 2005 being $1,290.54 and from 8 December 2005 to 23 December 2005 on the sum of $2,286, being $11.02, a total of $1,301.56.
32.
In addition to my order of 23 November 2005 it is ordered that the Builder pay the Owners a further $3,587.56 being the amount subject to the question of error plus interest.
	SENIOR MEMBER M. LOTHIAN


* Emphasis added
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