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	Tremaine Developments v JGK Investments (Domestic Building) [2007] VCAT 2179


Order

1
The Counterclaim against the First Applicant is stayed under the Corporations Act 2001 (Cth).
2
The hearing set down for 3 December 2007 is vacated.
3
By 15 February 2008 each party must file and serve any further witness statements, including any expert witness statements.
4
By 29 February 2008 each party must file and serve any witness statements in reply.
5
I set this matter down for hearing on 31 March 2008 commencing at 10.00 a.m. at 55 King Street Melbourne for an estimated period of 15 days.  A book of common documents (indexed and paginated) of documents to be relied on at the hearing must be prepared by the parties in consultation with one another.  The parties at their joint expense must arrange for a running transcript.
6
Reserve liberty to apply.  Any application by the Respondents regarding s75 or s78 of the Act or for security of costs must be made by no later than 21 January 2008 supported by affidavit(s) to which the Second Applicant may file affidavit(s) in reply.
7
Costs in respect of 26 October 2007 are reserved as are those of this day.

	SENIOR MEMBER D. CREMEAN


	APPEARANCES:
	

	For the First Applicant
	No appearance

	For the Second Applicant
	Mr D. Fairweather, Solicitor

	For the First Respondent
	Mr G. Korfiatis in person

	For the Second Respondent
	Mr G. Korfiatis in person

	For the Third Respondent
	No appearance


Reasons

1 I provide these reasons with respect to paragraph 7 of my orders.
2 Application is made for legal costs (including a portion of same to be indemnity costs) against Mr Korfiatis in respect of the adjournment of the directions hearing on 26 October 2007.  The application is made under s109 of the Victorian Civil and Administrative Tribunal Act 1998.  The amount claimed is $2,240.00 (including Counsel’s fees of $680.00) and costs of this day at $385.00.
3 I adjourned that hearing the evening of 25 October 2007 on the basis of faxes provided to the Tribunal – including a fax from Dr Rosner indicating Mr Korfiatis must have his leg elevated as much as possible until the cast was removed on 8 November 2007.

4 I acted on the basis of that material as Mr Fairweather Solicitor for the Second Applicant could not be contacted late in the day.  Apparently he was at a conference with counsel.

5 I therefore directed the adjournment as a matter of necessity.  I considered it proper and only fair to do so.  I did not canvass the possibility of a telephone directions hearing as I do not recall I had any information about this.

6 I was aware the Second Applicant wanted to proceed on 26 October 2007 but I was unable to clarify matters with its legal representative.  I know the Second Applicant had not given its consent to an adjournment.
7 It is argued Mr Korfiatis should have attended and should pay costs for having failed to do so.

8 Underlying s109 of the Act is an element of wilfulness in cases of this nature.

9 I am not satisfied Mr Korfiatis has wilfully done anything wrong.  I accept he was still incapacitated (following surgery on 15 October 2007 at the Alfred Hospital) and although he might have been able to attend on crutches he was on significant medication (Panadeine Forte x 4 per day) affecting his ability to represent himself.

10 I am satisfied that he was unable to do so by reason of the medication. Panadeine Forte is a powerful analgesic (consisting of a heavy dose of codeine) which affects mental functionings. I inform myself about this under s98 of the Act.  He represents himself as he is entitled to do.  
11 I accept Mr Korfiatis had been walking (on site or elsewhere) on crutches before the directions hearing.  This is not inconsistent with an inability to properly be able to represent himself.

12 I do not agree Mr Korfiatis has not been honest with the Tribunal in this matter.

13 In summary I do not consider it “fair” to act under s109(2) to depart from s109(1) even if the other requirements of s109(3) are satisfied.  Mr Korfiatis, I accept, on the basis of his sworn evidence, was not in a fit state one way or the other – to be here or to represent himself meaningfully on 26 October 2007.  I regard my actions, in adjourning the matter, as quite justified and proper in such circumstances.  I consider it would have been very unfair of me to do otherwise.  I have regard to s97 of the Act.
14 The Second Applicant’s costs, and the costs of the other parties, will be reserved.

	SENIOR MEMBER D. CREMEAN


	VCAT Reference No. D431/2005
	Page 4 of 4



